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REPLY BRIEF FOR RICHARD ORPHEUS 

The concession by the Government that the evi 
dence was insufficient to sustain the convictions in 
Counts Seven through Twelve and Counts Fourteen through 
Seventeen necessarily limits this reply to Counts One, 
Thirteen and Eighteen of the indictment. Inferentially 
the concession could readily have been extended to 
Counts One, Thirteen and Eighteen, since the evidence 
is likewise insufficient to sustain the convicti ns. 

The conspiracy count, as enunciated in the 
Government's brief, specifically fixes the birth of the 
conspiracy in March of 1971 and the principals as 
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George Van Aken and Stephen Hill. It was in March of 
1971 that Van Aken acquired Elinvest, at that time traded 
over the counter at $4.00 per share. With the merger 
of Leisure Time Marine Corp. (LTMC), he converted this 
enterprise to a viable vehicle which could be traded 
over the counter after the transfer agent issued un¬ 
restricted certificates to Van Aken's father-in-law, 

John Bradley, Stephen Duke, Hill, and Hill's law part¬ 
ners. This arrangement paved the way for the sale of 
the Duke stock, the actual subject matter of this prose¬ 
cution. 

It was not until June 1971 that the services 
of Orpheus were enlisted to the extent of being a lia- 
son between the salesmen and Ridgeway McLeod and Asso¬ 
ciates (RMA). On this thin thread the Government seeks 
to link Orpheus to a conspiracy, hatched in March by 
Van Aken, Hill, and perhaps Duke and Bradley. 

It is significant that the Government leaves 
unanswered the queries raised in the main brief as to 
the facts conveyed to "Richie Orpheus... about the com¬ 
pany" and vh at "Richie Orpheus" did to bring the price 
up (499). The record fully supports the position taken 
by this appellant that he was a mere hireling in this 
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enterprise and that there is absolutely no affirmative 
act on his part that connects him to the conspiracy. 

The indictment itself corroborates the minis¬ 
cule participation of Orpheus as "an unemployed secu¬ 
rities trader" (HA, para. 11) and subdivision vi of 
paragraph 4 (14A), where he is grouped with Drew, San- 
tini, McLeod and Gerstenzang, causing RMA to purchase 
Elinvest stock and "by fraud and threat induce members 
of the public to buy Elinvest stock." This record 
fully supports the defense asserted by Orpheus that 
his whole function consisted of communication with 
market makers and RMA in connection with the transfer 
of stock to ultimate purchasers. The record succinctly 
confirms Orpheus' testimony that he never sold one 
share of stock to the members of the public nor did 
he attempt to sell a single share of stock to the pub¬ 
lic. 


Count Thirteen 

This count charges named defendants, includ¬ 
ing Orpheus, with using "means and instrumentalities 
of interstate commerce and of the mails pursuant to and 
in furtherance of the offenses...in connection with 
sales of Elinvest stock to persons as shown below; (page 18A 
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and 19A" referring to a sale of 200 shares of Elinvest 
stock to Archibald W. Denny, Jr., on July 8, 1971. In 
this connection, the Government argues, that since the 
sale by Peter Horvat was made on July 8, 1971, and dur¬ 
ing the time that Orpheus was involved in the sale of the 
Duke stock, he was tarred with the same brush because, 
says the Government, the activity or Orpheus "permitted 
Horvat to continue his fraudulent activity, part of which 
being the sale to Denny” (Appellee's Brief, page 35). 
This, it is submitted, is too far fetched to permit the 
conviction under this count to stand, particularly since 
there is absolutely no connection between Orpheus and 
Horvat nor with Horvat's employer, Barron and Company, 
nor is there proof, as the Government contends, that his 
"actions were intended to and did in fact assist Horvat's 
fraudulent activities" (Appellee's Brief, page 35). 


Count Eighteen 

The indictment with respect to this count 
charges Orpheus with the use of the mails in connection 
with a sale of stock to Lenore Braunfeld on June 30, 1971, 




by way of "confirmation of the purchase of shares of 
Elinvest stock” (20A). This count, the Government ar¬ 
gues, is fully sustained by reason of the fact that the 
actual sale was made from Van Aken's apartment by 
Gerstenzang and that Orpheus telephoned the details of 
the sale to McLeod. Absent scienter and intent, this con¬ 
viction cannot be sustained. 

CONCLUSION 

This record raises more than a reasonable 
doubt. It lacks substance with respect to Orpheus' 
participation in the "conspiracy". There is no proof 
that he knew of the Van Aken machinations, that he had 
reason to believe that Elinvest was a shell, since it 
was selling in the open market at $4.00 a share prior to 
his employment. 

It is further submitted that the jury was com¬ 
pletely unaware of the functx^u of a market maker in 
the financial trading exchanges and that the failure of 
the court to explain this legitimate operation prevented 
the jury from properly evaluating the participation of 
Orpheus. The testimony with respect to market maker in 
this record is clouded with nefarious acts instead of a 



registered security trader, whose function is to main¬ 
tain an orderly market by publishing bid and asked 
prices for a security. 

It is, therefore, submitted that the failure 
of the court to explain the place of a market maker in 
the security exchanges prevented the jury from properly 
evaluating the testimony in this prosecution. 

Respectfully submitted, 

WILLIAM L. RICHMAN 

Attorney for Defendant- 
Appellant Richard Orpheus 






